
 
 

Divorcing or separating - Beware you 

could be at risk of paying a higher rate of 

stamp duty 

While many property investors and professionals may 

be aware of the additional 3% stamp duty that was 

introduced in April 2016, there are also large 

proportions of the population caught by the additional 

3% stamp duty who are not property investors.   

How could it affect you? 

Imagine the scenario, you and your former wife have 

divorced. At the time of your divorce your spouse could 

not afford to buy you out of the family home and your 

name was kept on the deeds to protect your interest. 

Life has moved on and now you are thinking of buying 

a new house with your new partner.   

Many may be shocked to hear that as you own the 

property jointly with your first wife you would have to 

pay an additional 3% stamp duty on your purchase of a 

property with your new partner.  The 3% would be 

charged on the whole of the purchase price 

irrespective of whether or not it is your sole main 

residence, valued under £250,000, if your partner has 

another property or is a first time buyer.  

While 3% on the surface may not sound a lot, I give the 

following illustration of the difference in stamp duty: 

 

 

 

 

 

 

 

 

So what can you do about it? 

Initially, have a chat with your former partner. Maybe 

circumstances have changed and they can now buy you 

out in their own right or they may wish to sell and move 

on.  If you can’t agree to dispose of your interest in the 

property through your former partner purchasing your 

share, then you will need to look to see if there are any 

other ways in which you could dispose of your interest 

in the property without giving up the money you 

invested in it.  

If you still have a mortgage on the former matrimonial 

home then your options may be reduced as you are 

likely to need your mortgage company’s consent.  

However, if you have paid that mortgage off (or never 

had one in the first place) but are unable to release the 

equity as your former partner does not wish to sell and 

does not have a mortgage capacity then there are some 

options open to you:  

First, you could look at the possibility of treating your 

share in the property as a loan to your former partner.  

You would change the title deeds to show that only 

your former partner owns the property but you would 

register a charge against the value of half (if that was 

the proportion agreed in your settlement) of the 

property.  This would restrict your ex-partner from 

selling or mortgaging the property without your 

permission but may have disadvantages when it comes 

to tax. If this is a route you are considering specific tax 

advice should be sought.  

Your second option, if the property is freehold, is to 

grant a long lease to your former partner.  This will not 

work or be suitable for all scenarios but could be a 

useful tool if your former partner has no desire to move 

“You are buying a home worth £250,000. If 

you did not have a share in any other 

property you would pay £2,500 in stamp 

duty, but as you already have a share in 

another property then you will need to pay 

£10,000 stamp duty. As you can see this is a 

substantial difference to the costs involved 

with buying a house. ” 
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from the property. In this instance you retain an 

interest in the freehold which would be subject to the 

lease. The downside is that your former partner, as 

tenant would gain certain rights over the freehold. 

In addition to the above suggestions, there are a few 

exemptions and reliefs that apply. The most notable 

exemption is that if you sold your own main residence 

prior to the new purchase, but you have a second 

property, you may be eligible for relief when you buy 

your replacement main residence.  This applies for 36 

months from April 2016.  If this is the case you may 

need to think about your future plans quickly in order 

to get the transaction completed before the relief 

period expires. 

Finally, if you end up paying the higher rate of stamp 

duty but dispose of your interest in the former 

matrimonial home within three years of the purchase 

then you may be eligible for a refund of the additional 

stamp duty paid (i.e. in the example given earlier you 

would receive a rebate of £7,500).  

If you think any of the above applies to you it is 

important that you let the solicitor acting for your 

purchase know so that they can give you appropriate 

and specific advice.  

This information sheet was prepared by 

Charlotte Lilley, solicitor, and is for information 

only. It was correct at the time of writing on 2 

August 2016, the law and tax rates and rules are 

constantly changing so you should ensure that you obtain up 

to date advice from your solicitor and accountant. 
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“This applies for 36 months from April 2016.  

If this is the case you may need to think 

about your future plans quickly in order to 

get the transaction completed before the 

relief period expires” 
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